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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



TYRELL BERRINGTON 


JACKSON,; 


Petitioner 




V. 




DENNIS HARRISON, 


Warden • 


Respondent. 





RECElVElp 

SEP 1 1 2006 



NANCY ^/rAYER WHIHINGTON, GURK 
U.6. DISTRICT COURT 



Civil Action No. 05-1 969 (RMU) 



MOTION FOR SUMMARY JUDGMENT AND AFFIDAIT IN SUPPORT 

Comes now the petitioner, Tyrell Berrington Jackson, pro tse, 
and moves this honorable court to grant him "Summary Judgment" 
pursuant to Rule 56(c) of the Federal Rules of Civil Procedure^ 
and grounds makes the following declarations in his "Affidavit 
In Support." 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing "Motion For 
Summary Judgment and Affidavit In Support" has been mailed to 
Sherri L. Berthrong, Assistant U.S. Attorney, Special Proceeditngs 
Section, 555 4th Street, N.W., Room 10-450, Washington, D.C. 
20530 this 8 day of /8 2006. 
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AFFIDAVIT 

Affiant deposes and says that the statements made herein 
true, and made under the penalty of perjury. 

1. Affiant avers that on October 26, 1998, the D.C. Board of 
Parole revoked his parole and ordered a "reconsideration heari 
to be held on August 25, 1999," never informing affiant at the 
revocation hearing that any of his "street time " would be for- 
feited or did the D.C. Board of Parole forfeit any of affiant' 
"street time." 



2. Affiant avers that on November 15, 1999, following affiant's 
"reconsideration hearing," the U.S. Parole Commission grant affiant 
parole effective August 10, 2002, never informing affiant duri 
the course of the "reconsideration hearing" that any of affiant's 
"street time" had been or would be forfeited." 



3. Affiant avers that none of his conditions of parole prior 
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October 1998 or prior to affiant being released on parole August 
12, 2002, ever stated that if affiant violated his parole, that 
any or all of his ^ street time ^ would be forfeited. 

4. Affiant avers that while he was on parole prior to October 
1998, or prior to his release date of August 12, 2002, did he 
ever receive a copy of the "Notice To All Inmates" issued by the 
B.C. Dept. of Corrections stating that based on the decision of 
Noble V. U.S. Parole Commission , that the Bureau of Prisons and 
the D.C. Dept. of Corrections were obligated to correct his sen 
tence computations by withdrawing credit for all time spent on 
parole, from either his parole officer, the D.C. Dept. of Correct 
ions, the D.C. Board of Parole, the U.S. Parole Commission or the 
Federal Bureau of Prisons that his sentence computation would be 
changed or had been changed. 

5. Affiant avers that pursuant to Noble v. U.S. Parole Comm'n 



32 F.Supp.2d 11, at 14, the court stated that the parties had 
agreed that from April 11, 1987 until April 23, 1998, if a 
parolee such as affiant was under the supervision of the D.C. 
Board of Parole, none of said parolee's " street time" would be 
forfeited. 

6. Affiant avers that the D.C. Dept. of Corrections, the U.S. 
Parole Commission and the Federal Bureau of Prisons have violajted 
substantial "Due Process Rights of affiant by their arbitrary 
and capricious actions which was prejudicial to affiant where they 
have rescinded and .-computed affiant's sentence without following 
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the proper procedures pursuant to the D.C. Administrative Procedure 
Act. 

7. Affiant avers that he was always under the supervision of the 
D.C. Board of Parole from April 11, 1987 until April 23, 1998, and 
because the D.C. Board of Parole consistently followed D.C. Code 
§ 24-431, and D.C. Municipal Regulation, Title 28 § 601.7, and 
was awarding D.C. parolees with credit for their " Street time " 
therefore, affiant had a legitimate expectation of receiving a 
of his "street time" from April 11, 1987 until April 23, 1998. 



ti]ne 



8. Affiant avers that he is entitled to all of his " street 
from April 11, 1987 until April 23, 1998. 

9. Affiant avers that the Respondent, the D.C. Dept. of Corrections, 
and the Federal Bureau of Prisons violated the "Accardi Doctriine" 



11 



by their failure to follow the procedures and regulations of tjie 
D.C. Administrative Procedure Act, /'>f» . 

10. Affiant avers that the D.C. Dept. of Corrections violated the 
"Accardi Doctrine" by its failure to exercise its own discretion, 
contrary to the valid regulations contained in D.C. Code § 24-|131, 
and D.C. Municipal Regulation, Title 28 § 601.7, by rescinding the 
grant of " street time" to affiant and not publishing that such 
regulation had been waived, suspended or abolished. 

11. Affiant avers that it is well established by the "Accardi 



Doctrine " that rules and regulations promulgated by an administra- 
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tive agency cannot be waived^ suspended or disregarded in a part- 
icular case as long as such rules and regulations remain in 
force. 

12. Affiant avers that neither D.C. Code 24-431 (now 24-221 et. 
seg.) nor Municipal Regulation Title 28 § 601.7 have been abolished, 
suspended or waived, and remain in full force, therefore, the 
Due Process Clauses required the D.C. DEpt. of Corrections to 
follow their own rules, even those promulgated gratuitiously. 

13. Affiant avers that once D.C. Code § 24-431 was placed in 
the D.C. Register and enacted into law, and codified in Municipal 
Regulation, Title 28 § 601.7, these laws were the rule-of-law 
in the District of Columbia, to be followed by District of Columbia 
agencies. 

Pursuant to 28 U.S.C. § 1746, I declare under the penal ti?' 
of perjury that the statements made herein are true and correc 
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772A.2d 204;2001 D.C. App. LEXIS 104 



GLICKMAN, Associate Judge: A few years ago in United States V 
Noble, 693 A. 2d 1084. 1095 (D.C. 1997) Op. Adopted. 711 A. 2d 
85 (D.C.I 998) (en banc), Appellants Contend that our holginq 
in Noble Announced A New rule of law which enhances the puni 
shment imposed on D.C. Code Offenders if they violate the t3 
ms of their Parole Claiming that there was widespread relia 
ce in the District of Columbia on the Pre-Noble understandi 
that Parole revocation would not result in loss of street 
tlWe, Appellants invoke the Equitable balancing test that th 
-icoiirt : tdeH in mensdes V.Johnson, 389 A. 2d 781 (D.C. 1978) (En 
banc), To Argue that Noble must be applied prospectively 
Application of Noble to increase their sentences would not 
only be inequitable under Mendes, but would also violate thd 
Ex Post Facto and due process clauses of the constitution. 
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enacted fifty-five years later by the 
Of Columbia as part of the good time 
.C. Law 6-218, § 5.34 D.C. Reg 
took effect in 1987, provides 



The Second statute was 
Council Of The Distric 
credits Act of 1986 (GTCA ), D 
484 (1987). This statute which 

among other things that D.C. Code offenders get credit for 
their street time against the service of their sentence, the 
language of the statute is that every person shall be given 
credit on the maximum and the^Ainimum term of imprisonment 
for the time spent in custody or on parole as a result of 
the offense for which the sentence was imposed. D.C. Code § 
24-431 (A) ( 1996). unlike § 24-206 (A), however, tha G T C 
does not specifically address whether the street time forfe- 
iture provision of § 24-206 (A) remained in force surface a 
ost immediately after the GTCA went into effect. The Dis= 
trie Of Columbia Corparation Counsel advised the Department 
Of Corrections that in its opinion the GTCA Implicitly 
repeal the provision of § 24-206 (A) that required forfeitur 
of street time upon revocation of parole. See Noble, 693 A. 2d 
At1095. In reliance on the Corporation Counsel's opinion, 
Department of Corrections issued an order. And Thereafter A 
formal regulation, providing that henceforth revocation of 
parole would not result in loss of credit for street time , 
toward service of the sentence for which parole had been 
granted. See 35 D.C. Reg. 1077.1078 (1988). Because The Com- 
mission And the District disagreed over wheather the G T C A 
repealed the street time forfetiure provision of | 24-206 (A 
offenders sentenced in ther distric to imprisonment were su- 
bject to disparate treatment upon revocation of their parole 
The disparity depended on where the Attorney General chose 
to designate them to serve their sentences. 



Im 



the 



Pursuant to D.C. Code § 24-425 (1996). The Attorney General 
has custody over all prisoners convicted in the District afid 
has unfettered discretion to designate them to prisons main- 
tained by The District of Columbia Government of by Federal 
govrnment. 
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A. Constitutional challenges to reteoactivity 



1. Prohibition against Ex post Facto Laws. 

In response to our decision in Noble, the Departme 
Corrections stopped abiding by it's 1988 regulation 
preserved street time credit following revocation of 
ole, and started applying the rule that prisoners fo 
ed their street time when their parole was revoked. 
Appellants argue that the 1988 regulation was the la 
effect when they committed their offenses, and that 
fore the Department's retroactive application of A n 
which made their punishment more onerous by deprivin 
of street time credit infringed the constitutional p 
tion against Ex Post Facto Laws. Retroactive applica 
A law that imposes a greater punishiraent than the 1 
effect when the crime was committed is forbidden by 
Post Facto clauses of The Constitution. n6 See Ly 
Mathis, 519 U.S. 433 , 439-41 , 137L Ed. 2d 63, 117 S. C 
(1997); Weaver V. Graham, 450 U.S. 24, 28-29, 67L Ed. 
101 S. Ct 960 (1981). A ststute retroactively increa 
Penalties imposed upon revocation of Parole would fa 
The prohibition, see Johnson V. United States, 529 U 
701,146 L Ed. 2d 727,120 S. Ct. 1795 (2000). And sin 
istrative regulatioins that are validly promulgated 
to statutory authority have the force And effect of 
See Dankman V. District of Columbia Bd. of Elections 
ics, 443 A. 2d 507, 513 (D.C. 1981) (en banc), We ag 
Appellants that a new regulation which enhances pun 
beyond what was formerly authorized by A valid penal 
ion is within The Ex Post Facto Prohibition. 
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B, Non Constitutional Cahallenge to retroactively. 
We have concluded that retroactive application ofNoble coi 
ports with due process. The remaining question is whether 
uitable considerations may yet require us to deny retoacti 
effect to our holding in Noble even where the constitution 
does not. In toher words, though lacking cositutional just 
fication, Are we nonetheless required- Are we even permitt 
to disregard the governing law when we happen to think it 

FAIR to do so. And thus to excuse prisoners from serving 
their statutorily mandated sentence? 



^q- 
e 



X- 



1. None Retroactively Under Mendes V. Johnson 

In Asking us to exempt Noble from the fundamental rule of 
retrospctive operation that has governed judicial decisions 

..for nearly A thousand years," nlA Appellants invoke the 
flexible approach to retractivity that the Supreme Court 
first articulated in linkletter V. Walker, U.S. 618. f4 L. 
Ed. 2d 601,85 S,Ct. 1731 (1965). n 15 and that this court ad- 
opted in Mendes V, Johnson, 389 A. 2d 781 (D.C. 1978)(en ba 
In Mendes we held That whether and to what extent A decisio 
of this court announcing a new rule of law will be retroac 
ive is A matter of "Judicial Policy" Id at 788. That Policy 
we stated, requires an Individualized, case by case basis 
Analysis of " The prior history of the rule in question, it 
purpose and effect, and whether retrospective operation wil 
further of retard it's operation. Id. at 788-89 (quoting Li 
letter. 381 U.S. at 629). We identitied four "specific crit 
eria" that the court would consider in conducting this anal 
sis:(l) The extent of the reliance of the parties on the ol 
rule (including the degree of justifiable reliance and the 
hardship which might result to the litigants as a result of 
retrospective application) ;( 2) Avoidance of altering vested 
contract or property right; (3)The desire to reward plaint 
ffs who seek to initiate just changes in the law, and (4) T 
fear of burdening the administration of Justice by disturbi 
decisions reached under the overruled precedent." 
Mendes, 389 A. 2d at 789, These criteria, we stated were 

Central" in determining whether a new rule of law should 
have "total retroative as well as prospective appliction, 
partial retroactive application (i.e., retrative applicatio 
of the new rule to the parties to the case in addition to 
prospective application) . (or) Purely prospective applicatio 

Id. n 16 n 14 Harper V. Virginia Dep't of Taxation, 509 U 
86,94 125 L. Ed. 2d 74, 113 S. Ct. 2510 (1993) (quoting Kuh 
V.Fairmont Cool co., 215 U.S. 349, 373,54 L. Ed. 228,30 S. 
Ct 140 (1910) (Holmes, J., dissenting). See, eg.. United Sta 
V. Schooner Peggy, 5 U.s. (1 cranch) 103, 110, 2 L.Ed. 49 (1 
The court of the District of Columbia Historically adhered 
to the traditional view of retroactivity. See Jawish V. Mor 
86 A. 2d 96, 97 (D.C. 1952); Ruppert V. Ruppert, 77 U.S. Ap 
D.C. 65,68 134 F. 2d 497, 500 (1942). 
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Appellants further argue that, as in french, the factors 
enumerated in Mendes weigh in favor of limitting Noble's 
New rule of law to purely prospective application. nl8 - 
appellants cheifly emphasize that for years D,C. Code of- 
fenders and District officials alike reasonably relied on 
the pre- Noble understanding that revocation of parole 
would not result in loss of street time, and that prison- 
ers in the District sustained palpable hardship when the 
Department of Corrections recomputed and lengthened their 
sentences by months or years in response to Noble. 
In Mendes this court agreed that "where retroactive app- 
lication of a new rule would result in substantial disrup- 
tion of settled transctions and/or injustice to a party 
because of reliance on the continued validity o:*^ the prior 
legal rule espscially one of long standing courts are ex- 
tremely reluctant to accord retroactive e-^-f^ect to overulin^ 
decisions. "Mendes 3^^ A 7d at ^RP. We also stated that the 
significance of this factor depends in part on "the dree o^ 
hardship that the parties before the court, and others in 
general, may sustain as a result o^" the retroactive appli- 
cation." Td at 7qn. /^vppellants may well overstate the str- 
ength of the reliance factor in this case. nisappointment 
of expectations is not the same thing as detrimental reliance, 
The record does not establish that appellants (or any other 
D.C. offenders who were adversely af^^ected by Noble) actually 
did rely to their detriment on the pre-Noble"rule , in the 
sence that they irrevocably changed their position, or would 
have acted differantly if they had known that revocation of 
parole would entail loss of street time credit. 'T:'he record 
likewise does not affirmatively establish that any n.c. Corle 
offender were actually prejudiced because the board of parole 
would not have revoked their parole if it had correctly app- 
rehended the consequences. In contrast, French did present a 
case in which the element of detrimental reliance was clearly 
established. That said, the reliance factor in this case is 
not deminimis. We think that appellants make a plausible prima 
facie, if not nacessarily an overwhelming or unanswerable one. 
T^or non- retroactive application of Noble the principles of 
Mendes. 

The T?x Post T^acto claues if'latly prohibits retroactive appli- 
cation of penal legislation. Article I § 10. cl i, prohibit^ 
states form passing another type o^" retroactive legislatiori 
laws "impairing the obligation of contracts, "^he :f'ifth Amerj- 
dment's takings clause prevents the legislature ( ^nd other 
government actors) form depriving private persons o:^ vestecl 
property rights except ^or a public use* and upon payment of 
just compensation. 'The prohibitions on bills o-^ attainder' 
in art. I, § ^ § Q-1 , prohibit legislatures from singling out 
disfavored persons and meting out summary punishment for p^st 
conduct 
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The due process clause also protects the interest in fair 
notice and repose tha may be compromised by retroactive 
legislation, A justification sufficient to validate A sta- 
tutes prospective application under the cluse may not suf- 
fice' To warrant it's retroactive application. 

The reliance interests are overridden by retroactive appl- 
cation of the new rule. 389 A. 2A at 789-90. This cann 
fairly be characterized as an open-ended inquiry that is 
bereft of standards to guise it, exactly whose reliance 
should be considered, how that reliance is to be established 
and measured, whether there were signals that the prior rule 
should not be relied upon, whether it was reasonable to 
expect the litigants and others to pick up on theses sig- 
nals and conduct themselves accordingly . what kind and degree 
of hardship should be considered. How to determine and 
assess the hardship. Are some of the questions that the 
appellate Court is expected to resolve. Moreover, although 
these questions are partly factual, the court is expected 
to answer them without the benefit of a true evidentiary 
record detailing the extent to which the old rule of law 
was relied upon. The court is compelled to speculate, and 
to base it's answers on hypotheses that are untested and 
probably untestable. 
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See District of Columbia V. Cooper, 483 A. 2b 317, 322 (D.CL 
1984): Curry-Bey V. Jackson, 422 F. Supp. 926,932 (D.D.C.1^- 
76). While District Authoritities Supervise Prisoners who 
are confined to D.C. correctional facilities, nl See D CL 
Code §§ 24-206(b) And 24-209 (1996); Franklin V. Ridley, 63 5 
A. 2d 356,357 n.2 (D.C. 199); Goode V. markley, 195 U.S.App. 
D.C. 391, 394, 603 F.2d 973.976 (1979). Under §;24-209, The 
Commission must apply D.C. (rather than federal) Parle law 
These Inmates. See Walker V. Luther, 830 F. 2d 1208,1217 
(2d Cir. 1987). see also n.C. Code § 24-1231 (C) 2000 suupp 
In^the case of the G T C A However, the Commission Applied 
It s Construction of that law rather than the corporatioii 
Counsels construction. Hence in the Year following the enac 
ment of the G T C A, D.C. Code offenders supervised by the 
Commission Continued to forfeit street time upon revocation 
Of parole while locally Supervised offenders did not.Predic 
tably, the Commission's interpretation of the G T C A soo 
challenged by A federally designated T) . C . Code Offender who 
was deprived of street time credit when his Parole was revo 
Joseph Michael Tyler instituted this challenge by means of 
Habes Corpus Petition in Federal T)istrict Court in Alaska ^fter 
His Parle was revoked in early 19R8. The District Court denied 
relief, and theCourt of Appeals for the Ninth Circuit Affir 
in Tyler V. United States, 929 P 2d 451 (9th Cir. 1991). Invo- 
king the "Cardinal rule" of statutory constrution that repeals 
by Implication Are disfavored, n2 and specifically rejecting - 
the D.C. Corporation Counsel's statutory Analysis as 'curso 
illconceived' and overly simplistic," id. at 456, The Ninth 
Circuit held that "The G T C A did not impliedly repeal the 
stnding requirment of section 24-206 that Parole violators 
feit their street time." Id. At 457. The court further held 
Tyler was not entitled to retain credit for his street time 
ely because prisiners in the District did not lose street t 
upon revocation of their Parole. We cannot seriously entert 
an argument that an erroneous stAtutory interpretation shou 
be perpetuated simply because it would favor A prisoner who 
not yet benefited from it.: Id. n2 Id. At 454. see MQi^TON V 
mancari, 417 U.S. 535,550, 41 L Ed. 2d 290, 94 S.Ct. 2474 ( 
(In The absence of some affirmative showing of an intention 
repeal. The only Permissible Justificatin for A repeal by 1 
plication is when the earlier and later statution are irrec 
lable) Depite the decision in Tyler. The Corporation Counse 
neither abandoned it's interprrtation of the G T C A Nor so 
A clarifying ststutory Amendment from The Council. See Nobl 
693 A. 2d at 1102-03. Instead, T he Council implicitly repea 
The street time forfeiture provision of § 24-206 (A) when i 
acted the G T C A, 

For It's parts, the Department of Corrections also ignored 
and continued to credit prisoners in it's custody tithrstltfe^t-. 
time Notwithstanding the revocation of their parole. We nonethe- 
less fully appreciate, as appellants argue, that even if the 
effect of the sentence recalculation required by Noble was i[iiti- 
by release from prison. 
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Sfudy in today's J'^fPff^ ^™m sSL^^'/I^ ^^'^«^"^ ^^ 

tional Drug Policy Tn^t ^^^ '"^'"' ™king i harder fnl ¥ 
group that w«n». L^l-A''.^.^ some people to itop t^kiS (^ 

them once thPv-1 'c.ir.i"^ F 



u«. n^^»""°" '■educes drug 
use only temporarily and at 

great expense," the University 
of Pennsylvania's ThoS 

McLelan.leadauthorofon^o? 
the studies, said Tuesday 

• V^'^'^^' ''e said, spend- 

ng $2,800 to $9,000 on drug 

treatment can save $19,000 in 

cnme-rolated costs. Imprison- 

iol n«n ^"^^ ^^"s®*" costs about 
$25,900 a year. 

The White House office of 
drug policy on Tbesday en- 
dorsed the doctors' approach 

Heading the 37-member 
doctors group is June Osbom, 
former chair of the National 
Cbmmission on AIDS. It in- 
cludes David Kessler, former 
commissioner of the Food and 
Drug Administration; Louis 
Sullivan, President Bush's sec- 
retary of Health and Human 



try drugs or aJcohil ai^oS^ ^ 
point. McLellan noted 
ph!^^ '^"^'^s show that drug 
^hus^rs comply ^\ih absti 
l^J^^^^'Onenied treatment 
about as well as people with 
recognized chronicTillnesses 
stick with their theraU. 

Sue Rusche of thefanti-drue 
parents group National Fam- 
ilies m Action in Atlanta en- 
dorses the notion that 6r\i2 
abusers should be treited Sht 
says however, that lawbreak- 
ers should be punished. 

The study in JAMA shows ^^^rS 
that her opinion is widbly held ^ 
The maiysis of opinioii surveys _^ 
by researchers at the Harvard Q 
School of PubUc Health found -->^ 
that 78% of Americans view 
the nation's "war on dkjgs" as 
a failure, yet they favoj* "more 
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